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Psalm 94: 20 
 

Thank you for the kind invitation to speak this morning.  It was made 
months before the world was changed by the coronavirus and we are so 
lucky to be able to meet in person. Having seen the programme and 
speakers for the last few sessions, I am honoured to have been asked to 
contribute. 
 
I commence by paying my respects to the original custodians of the land 
on which we gather, the Whadjuk of the Noongar people. As we meet 
by the banks of the Derbal Yerrigan it is fitting to respect their elders, 
those who have gone before, those present, and those yet to be. 
 
I also pay my respects to the Anglican tradition. I am a practicing 
member of the Uniting Church so I am hoping the Almighty will not 
notice my presence in this place. 
 
I tend to be interactive in my presentations – a leftover from long ago 
scaring lawyers with questions from the bench. Feel free to interrupt 
and ask questions – I will certainly be doing so! 
 
The title of my speech is Psalm 94 verse 20. The significance of this 
passage will become apparent. It was likely written at a time of national 
calamity in Judah. Its cry for justice is timeless. There is no clue as to its 
composer. 
 
As we approach International Anti-Corruption Day celebrated on the 9th 
December each year, it is timely to reflect on the state of the world, of 
our nation and finally, our own State. 
 
The World. 
 
Corruption flourishes, sorry to say. According to Transparency 
International, $1 trillion is paid in bribes each year. An estimated and 



staggering $2.6 trillion, equivalent to 5% of global GDP is stolen every 
year by criminals and corrupt officials. 
 
 Australia is a party to the UN Sustainable development goals. These 
replaced the millennium goals. 
 
Goal 16 is Peace, justice and strong associations and subgoal 16.5 reads 
 “Substantially reduce corruption and bribery in all their forms.” 
 
The UN and the signatories to the treaty are making good progress on 
some of the goals while lagging on others. This is one of the others. 
 
I could spend the rest of the morning talking about the state of the 
world but a few examples will suffice. The record is mixed. There have 
been some successes and many failures. 
 
 The 1MDB scandal in Malaysia is a little of both. A shadowy figure 
known as Jho Low arranged with the Prime Minister Najib Razak to raise 
funds for a Malaysia Development fund. These were raised from a 
middle East country and were intended to form a sovereign fund to 
speed development in what had been one of the Asian tigers in the 
1990’s but latterly had languished. 
 
 The Prime Minister never could convincingly explain how nearly $700 
million ended in his account. When the Attorney General launched an 
investigation, he was removed from post. 
The investigation by the Public Action Committee was postponed when 4 
of its members were given cabinet positions. In other words, there was 
a concerted effort to neuter any anti-corruption probe into the Prime 
Minister or his cronies. 
 
In 2018, Razak lost power after an election. Shortly after, police raided 
his unit and took away $220 million worth of items including gold bars 
and jewellery. In July this year Najib Razak was sentenced to 12 years 
gaol. In October Goldman Sachs, who facilitated many transactions, in 
the process earning millions in fees, paid $US2.3 billion in penalty and 
disgorged $600 million, representing its fee income. Goldman Sachs will 
not face criminal charges but some of its former executives are under 
indictment. Jho Low is in hiding and has not been charged but has given 
up $1 billion in an effort to settle actions against him. 
 



In Peru, the popular President Martin Vizcarra who was taking action to 
clean up corruption has been recently stripped of office under an 
obscure rule by a congress where about half of the members are under 
investigation for crimes including bribery and money laundering. Peru’s 
turmoil saw 3 Presidents within a week. Mass protests against corruption 
continue.  
 
Corruption overwhelmingly is a burden on the poor and vulnerable, 
whether at local level, paying off officials, or at state level where funds 
earmarked for aid go missing or drugs and medicines are swapped for 
counterfeits. 
 
Corruption distorts the marketplace. When an official is bribed to make a 
certain decision, there is no guarantee that the State is getting the best 
or the most price competitive service. Indeed, the cost of the bribes will 
generally be recouped in the price. 
 
When a country becomes a kleptocracy, the battle is hopeless until there 
is regime change. 
 
More insidious is when anti-corruption agencies are deployed against the 
government’s political foes. The agency may appear effective but 
operates against a background of venality. 
 
Transparency International publishes an annual Corruption perception 
index. Note that it is a perception index. The real level of corruption may 
be more, or less than the perception. The results for 2019 showed New 
Zealand, Denmark and Finland as the least perceived corrupt. Australia 
is equal 12 with Canada and the UK. Globally we are regarded as clean.  
 
It is vital for a trading nation such as ours to have a reputation for 
honest dealing by officials and an independent judicial system.  
 
Botswana is the best performing African state. Our neighbour Papua 
New Guinea ranks as very corrupt – 137. 
 
My view is that the forces of good may never win the battle against 
corruption. But if they stop fighting, evil will undoubtedly triumph. 
 
Or to put it in the words of Edmund Burke, the only thing necessary for 
the triumph of evil is for good people to do nothing. 



 
 
Australia 
 
Every State and Territory now has a form of anti-corruption agency. The 
Commonwealth government recently announced plans for a federal 
integrity body. Actually, there already is one for uniformed personnel – 
ACLII. It will be merged into the new commission and may hold public 
hearings – unlike investigations into public servants and politicians. 
Under the current draft, the new body will not be able to instigate an 
investigation into a politician or a public servant of its own motion.  
 
I am not going to take time to discuss the shortcomings or otherwise of 
the proposed body except to say that the experience of the States in 
respect of misconduct at bureaucratic and political levels is that an 
integrity agency is overdue. 
 
A controversial question is the issue of hearings, more properly entitled 
examinations. Should they be held in public? 
An integrity commission opinion of misconduct has no legal 
consequences but has the potential for enormous reputational damage. 
Criminal prosecutions may be affected by adverse publicity. 
Some agencies hold many public hearings – others including Western 
Australia, only rarely.   
 
The work of an integrity agency in Australia may be undermined in a 
variety of ways. Appointments are term limited or renewable, less than 
the independence of a judge. This is not generally an issue although the 
NSW government some years ago restructured the Commission by 
legislation effectively removing the serving Commissioner. 
Obviously withholding or reducing funding is another way to control an 
integrity agency.   
 
Anti-corruption agencies have been described by the former Chief 
Justice of New South Wales James Spigalman as the integrity arm of 
government and there is much to this. The 3 traditional pillars of 
government are the legislature, the executive and the judiciary. An 
integrity agency has aspects of 2 of the 3 but does not fit neatly in 
either. Whether they form a ‘fourth pillar’ will take some years to 
determine. 
 



Although not universally popular, anti-corruption agencies are 
sufficiently respected that there is a political cost to be weighed before a 
government, or in Western Australia’s case, an opposition party, moves 
against them.  There are consequences. 
 
 
Western Australia 
 
The present Corruption and Crime Commission had its forbears in the 
Official Corruption Commission and the Anti-Corruption Commission. 
 
The first named was constituted during the WA Inc period and had few 
staff. It was but a post box and had no real power. It was essentially a 
political fix to a problem and did not long survive. The Anti-corruption 
Commission which replaced it, had more teeth but still lacked essential 
powers. It had significant constraints. 
The present Act was introduced by Attorney General Jim McGinty 
following on a Royal Commission into the WA Police Force in 2003. 
He is to be commended as a reforming Minister and for pushing to 
establish a broad based anti-corruption agency. 
 
It is constituted by statute – the Corruption Crime and Misconduct Act 
(CCM Act). It was supported by the Liberal Party at the time and until 
this year that party was a strong supporter. 
 
The first four full time Commissioners were respectively a former Chief 
Judge of the District Court, a Judge of Appeal, a senior District Court 
judge and the Senior Puisne Judge of the Supreme Court. In other 
words, all had been senior judicial officers before appointment. In my 
opinion, it is necessary that the Commissioner has served for some 
period as a judge. Many decisions require the exercise of discretion 
within legal bounds, something for which judges are uniquely suited. 
 
There have been acting Commissioners who have led investigations if 
the Commissioner has other work or is conflicted. Some including the 
present acting Commissioner, Scott Ellis, have had to make considerable 
sacrifices to their legal practice in order to maintain the Commission 
when there has been no full time Commissioner. This has placed a most 
unfair burden on them and it is a tribute to all the part time 
commissioners that they have been prepared to sacrifice much for the 
public good. 



 
The Commission has had a chequered history it must be said. There 
have been notable successes in bringing to public attention many acts of 
misconduct. These reports in turn have led to changes in public 
administration and corruption mitigation measures across governments. 
 
Over the years I have observed subtle and persistent attempts to 
undermine its effectiveness, the latest of course being the decapitation 
by some members of the Joint Standing Committee on the Corruption 
and Crime Commission (JSC) leaving it without a permanent full time 
commissioner for an indefinite period, probably more than a year.  
 
What is even more strange is that this deliberate action against the 
Commission was taken at a time when the Commission was engaged in 
a number of critical investigations, including into the biggest public 
sector corruption scandal in Western Australia’s history. Mr Whyte, 
formerly a senior officer in the Department of Communities, has pleaded 
guilty to many charges and the investigation into other acts of 
misconduct continues, though significantly hampered by the lack of a full 
time Commissioner.  
 
Fortunately, the team which we built during my 5 years is strong enough 
to withstand some of the adverse effects of no leadership. However, do 
not be seduced by those politicians who pretend to you that it is doing 
just fine without a Commissioner. Necessarily a part time Commissioner, 
however able, cannot accomplish the work of a permanent former 
judicial Commissioner. 
 
The fact that the Commission is able to continue to function, albeit 
adversely effected, should provide no cover to those who have failed to 
resolve the situation. 
 
I shall return to this shortly. 
 
The Commission has also endured some failures. At one point a rogue 
unit embarrassed the Commission by its antics. Some criticisms from the 
Parliamentary Inspector who oversees the Commission have been 
painful but valid. 
 
Drawing the threads together 
 



I now want to talk about my 5 years as Commissioner to draw together 
some threads about misconduct from what I have learned. 
 
Misconduct is more widespread than I expected.  
 
When I started, I thought that the Commission would uncover isolated 
examples of misconduct. Every allegation of serious misconduct must be 
reported to the Commission. With over 5000 allegations a year, the 
Commission can only investigate a tiny number. The vast majority are 
dealt with by agencies. This is appropriate as the CEO of each agency is 
principally responsible for corruption risk and mitigation. 
 
The Commission tends to choose matters for investigation that raise 
wider issues of governance for the public sector. What surprised me was 
the nature and number of credible allegations of misconduct. The 
Commission is very busy. 
 
Corruption may be a serious threat to public safety.  
 
In my term and earlier, Commission reports into vehicle examiners 
uncovered bribery. More worryingly, vehicles were being passed as fit 
for licencing in some cases without even being inspected. Any defects 
were never found or corrected. 
 
A Commission report uncovered drivers who were not properly certified 
to possess a vehicle licence. In one case, bribes were given to an 
examiner to pass applicants for a motorcycle licence. In another 
investigation, persons were assessed as competent to drive heavy 
vehicles though not properly tested. This licence enables them to drive 
an ordinary motor vehicle. Some of these applicants had previously 
failed a driving test in their own car so turned to a truck driving school 
which would pass them. The prospect of an unqualified unskilled driver 
of a heavy rigid truck is scary. 
 
A Commission report into procedures in handling dangerous drugs within 
hospitals identified flawed security processes in some. When a medical 
professional illegally taps a patient’s strong pain medication for their 
own use, the patient is left with a weaker adulterated dose. 
A health worker under the influence of a narcotic may be danger to 
patients and other workers. 
 



A prison officer allowed sentenced prisoners unsupervised access to the 
public while on limited release.  
 
Policies and Procedures are of limited use against misconduct. 
 
A feature of nearly every report into a public sector agency revealed that 
the agency had codes of conduct, policies and procedures designed to 
mitigate misconduct. They seem to be seldom used or reinforced. 
Knowledge of such documents by officers within aa agency ranged from 
good to non-existent. Relatively few agencies had an active misconduct 
risk plan. 
 
Misconduct is a risk to be managed like any other risk facing an 
organisation. Accountability has a cost. Agencies develop an appetite for 
risk in other areas. It may be that low level misconduct is not worth the 
expense of action. Only a CEO can make that determination. On the 
other hand, in many areas of misconduct, the costs of corruption are 
immense. Not only is there the direct cost of the malfeasance, there are 
flow on costs not always measured in financial terms. The reputational 
damage may last for years as the Commission is painfully aware. It took 
5 years for it to regain public trust after the matters I referred to earlier. 
 
Abuse of Power can mask other misconduct. 
 
The Commission reported on a number of individuals in positions of 
power who had improperly influenced others to bring mates on board or 
to gain something for themselves. These were almost all men. Conduct 
ranged from hiding a gambling problem and embezzlement, hiring a 
lover, favouring certain contractors in breach of Finance Department 
requirements for tendering. 
 
Procurement remains a big misconduct risk. 
 
Government is a substantial purchaser of goods and services. The 
misconduct risk is obvious. For this reason there are tight procedures 
about purchasing, including tendering and probity audits. 
Large scale projects such as a new hospital, Metronet and others are not 
usually a risk. There is too much control over the process. 
 
Small scale maintenance contracts on the other hand, in schools, 
hospitals, local governments among others can be problematic. Often 



the person for whom an opinion of misconduct has been formed has a 
reputation for ‘getting things done’. Only later do the reasons why 
emerge. 
 
In every case reported upon by the Commission there were red flags to 
be seen if anyone had looked. 
 
As we look to recover from the pandemic and government moves to 
pump prime the economy with significant funds, the prospect of money 
being diverted through corruption is very real and constant vigilance will 
be necessary. 
 
Use of force can be problematic. 
 
The Commission conducted a number of investigations into the actions 
of uniformed personnel, police and prison officers, where the use of 
force was unjustified or problematic. In days when methamphetamine is 
freely available, a front line officer constantly is at risk. There are 
numerous use of force incidents each day, generally when force is 
justified to protect the officer, innocent bystanders or the offender. The 
assessment as to what constitutes a reasonable response can be difficult 
and it is always cautionary not to apply hindsight to the mind of an 
officer confronted with a dangerous situation. 
On the whole, police officers are professional in response. Complaints 
are generally dealt with satisfactorily within the agency. Occasionally it 
has been necessary for the Commission to take over and investigate. 
Incidents reported on involving Fremantle as an example include the 
wrongful tasering of a driver, an assault against a drunken pedestrian 
who was slow to respond to a request, and a woman who was left in 
lockup for hours with a broken hip. 
 
The Commission also reported on a number of use of force incidents 
within WA prisons. Prisoners can be violent and unpredictable, and force 
is required on occasions to maintain order. However, they are also 
vulnerable and can be at risk from overly zealous officers who may lack 
the skill necessary to deal with a situation. 
 
 
Risks to the Commission’s Viability. 
 



As you no doubt know, I was not reappointed as Commissioner when 
my 5 year term concluded. Since 29 April 2020 the Commission has not 
had a full time Commissioner. Unless the Liberal party dramatically 
changes its stance, this state of affairs will continue indefinitely. Because 
it is nothing less than an attack on the functioning of the Commission, it 
is important for the community to understand what has happened. As 
you will hear shortly, there is no explanation as to why it has happened. 
 
Before starting however, a personal note. I do not take the rejection as 
a personal affront. There is nothing which would cause my 
disqualification. I have lived my life in the public eye. My foibles (if I 
have any) have been there forever. I have been a former DPP and 
former Supreme Court Judge and was appointed by the Barnett 
government. Indeed, had Colin Barnett still been leader, we would not 
have the present situation – a diminished CCC. 
 
 This period of retirement has enabled me to catch up on other things 
such as editing the next edition of my criminal law textbook by day, 
rather than endless nights and weekends after work. 
 
No, I view the decision not as a personal attack, but rather a deliberate 
and partially successful attempt to lessen the effectiveness of the CCC.  
 
There is a balance between the need for absolute freedom of action by 
the Commission in appropriate circumstances and oversight of a body 
with wide powers. 
 There are 3 mechanisms to accomplish oversight. Under the CCM Act a 
Parliamentary Inspector oversees the Commission’s work. The JSC also 
exercises oversight. The Supreme Court, through administrative law 
procedures called prerogative writs, can restrain the Commission from 
acting beyond its powers. 
 
The JSC has of 4 members, 2 from each House and with government 
and opposition members. 
 
Under the CCM Act, before an appointment or reappointment of 
commissioner or acting commissioner can be made the JSC must reach 
majority and bipartisan support: s9 (3)(a).  
 

• The current membership is Margaret Quirk (Labour) (Chair); 
• Jim Chown Liberal (Deputy Chair);  



• Matt Hughes (Labour) ; 
• Alison Xamon (Greens). 

 
Section 9 (3a) seems to have been added to the bill during debate and 
without much thought. It directly contradicts s 9 (4) which requires only 
that the Premier consult with the JSC. I add in parenthesis that the CCM 
Act is not the finest example of the draftsperson’s art. It is, in places a 
mish mash of concepts. The fact that 2 contradictory sections appear 
next to each other begs a question about legislative scrutiny. The 
Legislative Council prides itself as being a house of review. 
 
Because of this poorly thought out addition, it is open for two members 
to emasculate the CCC forever by declining to approve an appointment. 
If a member of the JSC was aware of an investigation into their actions 
or those of a friend, that person, with one other, could stultify the 
appointment of even the most qualified person. 
 
Aah but you say, surely there are protections built into the process to 
ensure that any decision is fair and accountable. Well, no actually. 
 
In the present case, I was the first Commissioner to complete a full term 
and to offer to continue. The nominating committee, the Chief Justice, 
Chief Judge and community representative assessed me as the 
outstanding candidate. Two other candidates were assessed as suitable. 
 
The Premier put forward my name to the JSC for its consideration. The 
JSC was unable to give majority bi partisan support, effectively rejecting 
the nominating committee’s unanimous recommendation. 
 
The former Leader of the Liberal party, Ms Lisa Harvey then wrote a 
strong letter in support of my reappointment. In a stunning 
demonstration of her lack of authority within the party, the JSC rejected 
the nomination a second time. 
 
Why did the nomination get rejected? Only the 4 members know. 
A media release put out by 3 members but disavowed by Mr Hughes 
said reasons would not be given as it would disclose confidential third 
party communications and interfere with the operations of the 
Commission.  
 



The latter reason is complete nonsense. As to the former, a letter to the 
Chair Ms Quirk seeking basic procedural fairness- to know what was said 
about me – has gone unanswered. 
 
Mr Hughes has stated in Parliament that he saw nothing which would 
suggest rejection of the Commissioner. So real questions remain as to 
whether there ever were any third party communications. The JSC could 
answer these questions but has chosen not to do so. 
 
 Apart from the 4 of them, nobody else knows. The JSC deliberations are 
confidential and so cannot be shared. The Liberal party unsuccessfully 
moved to refer Mr Hughes to the Privileges committee for disclosing 
confidential information from the JSC (he didn’t).  
 
It would then be extreme hypocrisy if confidential information was 
shared by a member of the JSC with members of the Liberal party. 
There is nothing to suggest that any member of the JSC has in fact 
breached its confidentiality requirements. That means of course that the 
rest of the Liberal party have locked themselves into a position 
concerning an appointment vital to the functioning of an effective anti-
corruption agency without knowledge as to the facts. How have we 
come to this? 
 
The appointment of a Commissioner should not be a matter for party 
politics, though it has been on occasions in other jurisdictions. If the JSC 
has reached its position for party political reasons, why not say so? After 
all that is the purpose of the JSC and why it has members of parties 
other than the current government. Refusing to appoint a Commissioner 
in these circumstances may be likened to refusing to accept the results 
of a free and fair election – destroy a norm of governance without 
regard to the wider harm that will cause. 
 
The government through the Premier, has insisted that there is and will 
be no other nomination considered by it. The Liberal party, which 
caused the present situation, could have resolved the issue months ago 
but has not done so. 
 
Ms Harvey refused to put an amendment to the CCM Act proposed by 
the Attorney General to the party room for consideration. Now the clock 
has run out. Those who are happy to have a diminished CCC have won. 
 



So why did an apparently successful Commissioner get rejected? As I 
have said, no one knows.  
 
Other things have happened however which also directly attack the 
Commission’s work. It is not possible to say if these matters are linked 
to the refusal to re appoint the Commissioner because of the JSC’s 
silence. 
 
Mr Chown and Ms Xamon are both members of the Legislative Council. 
 
In December 2019 the Commission published a report into misconduct 
risks in electorate allowances for members of parliament. In that report 
an opinion of misconduct was formed in respect of a former Liberal 
member. The report also mentioned the existence of the Black Hand 
Gang, a name given to themselves by a group of Liberal Legislative 
Council members. The report foreshadowed further investigations. 
 
The liberal member possessed a laptop computer which was lawfully 
seized by the Commission under warrant. This is how he described some 
of its contents: 

And there's enough stuff on that f****** computer to bury f***** a lot 
of people and ruin their political careers forever...There's videos and 
pictures and lots of lovely little collections that I've got on there.  

 
 
In other States, Parliaments have closely co-operated with anti-
corruption agencies while preserving parliamentary privilege. This is 
what one would expect from the legislative arm of government – a 
willingness to fully co-operate with a law enforcement agency while 
preserving the important though limited role of parliamentary privilege. 
 
 Not so in WA. The Liberal dominated Legislative Council responded to 
the investigation by seizing exhibits from the Commission especially the 
laptop computer. It targeted ordinary public servants in hearings. 
Instead of seeking to work with the CCC, remarkably the Legislative 
Council launched legal action in the Supreme Court naming the CCC as 
Defendant. The litigation is ongoing.  
 



The Legislative Council has had the various materials for a year - more 
than enough time to redact any parliamentary privileged material and 
return the exhibits to the Commission.  I suspect no one is holding their 
breath waiting for that to ever happen.  
 
The litigation in the Supreme Court has so far cost hundreds of 
thousands of dollars of taxpayers’ money but the Legislative Council 
refuses to say how much in this time of covid has been spent and what 
the final cost will be. 
 
Conclusion: Psalm 94:20 
 
Since the beginning of May, the Commission has been operating with an 
acting Commissioner. Necessarily its output is significantly reduced 
through lack of a full time commissioner.  
 
There is no prospect of a resolution for months if ever. The Liberal 
party, which could have quickly solved the problem has shown no 
inclination to do so, apparently content to let the Commission flounder 
without a permanent head. It remains to be seen whether the new 
Liberal leader Zak Kirkup has the will – or the authority – to force an 
early solution. 
 
The governing statute, the CCM Act carries within it the poison pill that 
the JSC may never agree on an appointment of a Commissioner, 
ultimately rendering the CCC useless. 
 
Why this has come about is a question for others. I do know that it has 
already caused permanent harm. No judicial officer, present or former, 
to whom I have spoken recently is prepared to let their name go 
forward if their reputation can be trashed by a Committee without any 
accountability or obligation to explain why. Where will the next 
Commissioner come from? 
 
And so I close by returning to the theme of this speech, psalm 94:20 
which asks the question, as relevant now as it was in the time of 
Hezeciah: 
 
“Can wicked rulers be allied with you, those who contrive mischief by 
statute?” 
 



 
Hon John McKechnie QC 
 
 
 
 
 
 
 
 
 


